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COLUMBIA 

LAW REVIEW. 

Vol. XI. MAY, 191 1. No. 5 

CONSTITUTIONAL LIMITATIONS UPON 

STATE TAXATION OF FOREIGN 

CORPORATIONS. 

In January, 1910, the Supreme Court of the United States 
decided that it was unconstitutional, as imposing a burden upon 
interstate commerce, for the State of Kansas to require two 
foreign corporations, the Western Union Telegraph Company and 
the Pullman Company, to pay a charter fee of a given per cent, 
upon their entire authorized capital stock as a condition of the 
right to continue to do intrastate business in Kansas. 1 The charter 
fee, which was intended to have no application to interstate busi- 
ness, was imposed under the so-called Bush Act for the benefit of 
the Permanent School Fund, and every corporation was required 
to pay "one-tenth of one per cent, of its authorized capital stock, 
upon the first one hundred thousand dollars of its capital stock 
or any part thereof; and upon the next four hundred thousand 
dollars or any part thereof, one-twentieth of one per cent.; and 
for each million or major part thereof over and above the sum of 
five hundred thousand dollars, two hundred dollars." 2 The court 
later gave relief by injunction against a similar statute of Ar- 
kansas. 3 

In expressing his dissent in the Pullman case Mr. Justice 
Holmes made the striking remark that the tax in question "was 
lawful under all the decisions of this court until last week."* Mr. 
Justice Holmes had with him in this dissent Chief Justice Fuller, 
and Mr. Justice McKenna also dissented. In the Western Union 

'Western Union Tel. Co. v. Kansas (1910) 216 U. S. 1 ; Pullman Co. v. 
Kansas (1910) 216 U. S. 56. 

'Compiled Laws of Kansas, 1901, Sec. 1264. 

*Ludwig v. Western Union Tel. Co. (1010) 216 U. S. 146. 

'Supra, 77 
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case Mr. Justice Holmes expressed a similar dissent, in which both 
Chief Justice Fuller and Mr. Justice McKenna concurred, while 
Mr. Justice Peckham also took part in the consideration of this 
case and agreed with the minority. In the Arkansas case, the 
Chief Justice and Justices McKenna and Holmes dissented again. 
This division of the court is very noteworthy. Furthermore, 
the majority opinions have since been the subject of some vigor- 
ous criticism, if not always on the ground that they amount to a 
reversal of former adjudications by the Supreme Court on the 
question of constitutional limitations imposed upon a State in 
dealing with foreign corporations, at least that they are a danger- 
ous qualification of those adjudications, amounting to what is 
sometimes described as nullification by indirection. 6 

Let us not pass too lightly over these words of Mr. Justice 
Holmes, because if they are literally true, then it is submitted that 
not since the Income Tax decisions" has the Supreme Court quali- 
fied or departed from any previous tax adjudications where the 
question involved was of such moment; and even if Mr. Justice 
Holmes' words are not literally true, these latest expressions of 
our highest court are of far-reaching importance. But why, it 
will be asked, are these opinions of such far-reaching importance? 
Because not only individual and property rights are involved, but 
the fundamental structure of our constitutional government is 
put to the test; that is, States' rights and the powers not simply 
implied but expressly reserved to the States by the Constitution 
come into apparent conflict, first, with what has been continually 
interpreted to be an equally inviolable and immutable guaranty 
of protection by the Federal Government, namely, the Fourteenth 

"See especially "Nullification by Indirection" by James M. Beck, 23 
Harv. L. Rev. 441, 450-451. Speaking of the Kansas cases, Mr. Beck 
said that "the Supreme Court indicates for the first time in several decades 
its purpose to modify the doctrine of Paul v. "Virginia * * *. Unfor- 
tunately, as in so many important cases of recent years, _ a majority of 
the court could not join in the same reasoning, for, while five justices 
united in the judgment, one of them (Mr. Justice White) placed his de- 
cision upon narrower grounds. These decisions, however, indicate a sig- 
nificant departure from previous decisions and make it probable that in 
the future a state cannot so exercise its right as to exclude a foreign 
corporation from engaging in a business which is non-federal in character 
except upon conditions which burden the rights of such foreign corpora- 
tions under the Federal Constitution. If this be so, why should the 
federal government be permitted, so far as judicial interference is con- 
cerned, to nullify indirectly the reserved rights of the states by the exer- 
cise of federal powers?" 

•Pollock v. Farmers' Loan & Trust Co. (1895) 157 U. S. 429; 158 
U. S. 601. 



TAXATION OF FOREIGN CORPORATIONS. 395 

Amendment, and, second, with that ever-expanding, plenary and 
exclusive power, namely, the power over interstate commerce 
granted by the Commerce Clause of the Constitution, one of the 
most potent parts of that wonderfully progressive yet rigid in- 
strument. 

To repeat, these cases are of far-reaching importance not alone 
because of the vast size of the- corporate interests involved, or 
of private rights which might have been affected, hardships which 
might have been imposed, or the dissolution of business which 
might even have been threatened had the Kansas tax been upheld. 
These questions are really incidental to the basic principles upon 
which the court proceeded, for these principles are the very ones 
upon which our dual government, state and national, is founded. 
Therefore, while the two Kansas decisions are to be made the 
basis of this discussion, this far from signifies a narrow discus- 
sion. It necessarily opens up the whole question of what consti- 
tutional restrictions there are upon state taxation of foreign cor- 
porations. 

It was necessary for the court in these cases to determine 
either one of two main questions: first, whether the Kansas tax 
violated the Fourteenth Amendment, that is, whether it denied to 
the foreign corporations (a) due process of law, or, (b) the 
equal protection of the laws; second, whether it violated the 
Commerce Clause of the Constitution. 

A majority of the court decided the second question only, and 
held that the Kansas tax did violate the Commerce Clause of the 
Constitution in that it imposed a direct burden upon interstate 
commerce. Mr. Justice White, in his concurring opinion in the 
Western Union case, while not disagreeing with the majority, 
rested his concurrence upon the ground that to decide otherwise 
would be in violation of due process of law as guaranteed under 
the Fourteenth Amendment, and at the beginning of his opinion 
he gave a very clear and concise statement of the facts, and of the 
argument in favor of the tax, which will serve for both cases. 
He said: 

"It is shown that the Telegraph Company, many years ago, 
went into the State of Kansas, constructed its lines, established its 
offices, etc., and has since been engaged in business, both interstate 
and local. It is not disputed that there was no law in the State 
forbidding the company from doing as it did. From this it results 
that the corporation went into the State, constructed its plant, and 
carried on its business, on the implied invitation, or at least with 
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the tacit consent of the State. No one questions that the tax 
which is here in dispute, imposed by the law of Kansas upon the 
corporation, is repugnant to the Constitution of the United States 
because wanting in due process, and that it is therefore confis- 
catory in character. The tax being thus conceded to be inherently 
vicious, there is, of course, no attempt to sustain its validity on 
its intrinsic merits. The sole contention is that although the tax 
is void, the Telegraph Company may not invoke the protection 
of the Constitution of the United States, because it is in a position 
where it is not entitled to avail itself of the fundamental safe- 
guards which it was the purpose of the Constitution to secure to 
all. The reasoning by which it is thus sought to sustain the right 
of the State to exert a power prohibited by the Constitution of 
the United States, and to outlaw the corporation by depriving it 
of the protection afforded by that instrument, is this : The State, 
it is insisted, has the right to prevent a foreign corporation from 
coming into its jurisdiction and engaging there in local business, 
and this power, in the nature of things, must include the right to 
affix such conditions to the privilege of coming in as the State 
chooses to impose. Under these circumstances, the argument pro- 
ceeds, it becomes immaterial to consider the character of the con- 
dition annexed by the State to the enjoyment of the right to 
come in, since, although such conditions be repugnant to the Con- 
stitution of the United States and destructive of the most obvious 
and sacred rights, as the condition only becomes operative pro- 
vided the corporation elects to come in, therefore the condition 
is not obligatory but is voluntarily assented to by the corporation 
and, hence may not be by it questioned." 7 

In his concurrence in the Pullman case, Mr. Justice White 
stated his views to be the same, and also saw fit to add to what 
the majority of the court had said in regard to the application 
of the Commerce Clause of -the Constitution. It is a matter of 
considerable regret as well as surprise that Mr. Justice White 
arrived at his conclusions relative to the Fourteenth Amendment 
without the concurrence of any other member of the court, and 
without citing any cases except that of Pullman's Car Co. v. 
Pennsylvania? about which he had this to say : 

"It is not disputed that the Pullman Company many years 
ago entered Kansas and has since therein operated its cars for 
the purposes of interstate as well as local business. Although the 
cars, in passing in and out of the State, may not have been con- 
stantly the same, it was long ago settled {Pullman's Car Company 
v. Pennsylvania, 141 U. S. 18) that a proportionate number of 
the cars so used are to be considered as having a definite situs 
in the State, and therefore as property permanently therein, sub- 

1 Supra, 48-49. 
•(1891) 141 U. S. 18. 
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ject to the power of the State to tax. Taking this rule into con- 
sideration, in my opinion the case is controlled by the reasons 
given for my concurrence in Western Union Telegraph Co. v. 
Kansas, ante, p. i. That is to say, as a due proportion of the 
cars of the Pullman Company used in the State of Kansas were 
there permanently, I am not able to conclude that the company or 
its property were not permanently in the State, and hence that 
such property can be taken by the State without due process of 
law, as a condition of the right to bring the property into the 
State and there carry on local business. To so hold without over- 
ruling Pullman's Car Co. v. Pennsylvania and the many cases 
which have followed it, would be to place the court in the position 
of saying on the one hand, for the purpose of upholding the 
State's lawful power of taxation, that the property of the com- 
pany was permanently in the State, and on the other of deciding, 
for the purpose of enabling the State to impose an unconstitu- 
tional tax, that the company was outside of the State and had 
no property permanently employed in carrying on business 
therein." 8 

In contradiction of what Mr. Justice White declared to be the 
law, Mr. Justice Holmes cited various cases. Being impressed, 
as we must all be, with the vigor and learning of Mr. Justice 
Holmes' powerful though dissenting words, the cases will be 
approached, first, from the point of view of the Fourteenth Amend- 
ment, and the question will be postponed as to the Kansas statute's 
violation of the Commerce Clause of the Constitution upon which 
the majority of the court based their opinion, — an opinion the 
reasoning of which, it is respectfully submitted here merely by 
way of anticipation, is believed not to be supported by previous 
adjudications, whatever may be said for it on the ground of 
expediency. 

Since, as Mr. Justice White said, the tax was conceded to be 
inherently vicious because wanting in due process, and confis- 
catory in character, 10 we are thereby relieved from the necessity 
of considering the Kansas statute in the light of the well estab- 
lished principle that tax laws of a State can have no extrater- 
ritorial operation; 11 and since the facts have already been ade- 
quately presented in the passages which have been quoted from 
that Justice's two opinions, we may begin at once to analyze the 
various cases which Mr. Justice Holmes mainly relied upon in 
support of his contention that the Kansas statute was not in 

'Supra, 63-64. 
"Supra, 49- 

"See State Tax on Foreign-held Bonds (1872) 15 Wall 300; Union 
Transit Co. v. Kentucky (1905) 199 U. S. 194- 
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violation of the Fourteenth Amendment. These cases are eight 
in number, exclusive of three cases 12 cited to show the indestruc- 
tibility of governmental police power, which must be conceded to 
have merely an indirect application to our immediate discussion. 
For the sake of simplicity the cases will be taken up in chrono- 
logical order rather than in the order in which they were stressed 
by the Justice. All of these cases were cited in the first dissent, 
namely, that in the Western Union case. At the beginning of his 
dissent in the second, the Pullman case, Mr. Justice Holmes said : 

"I do not care to add to what I said the other day as to the 
supposed accession of rights to a corporation because it already 
has property in the State." 13 

First is the case of Bank of Augusta v. Earle. 14 The question 
here was whether a bank incorporated by the laws of Georgia 
with power, among other things, to purchase bills of exchange, 
could lawfully exercise that power in the State of Alabama, where 
it was not incorporated but where it had an agent for the purpose 
of purchasing bills of exchange. After asserting "that a corpora- 
tion can have no legal existence out of the boundaries of the 
sovereignty by which it is created," 15 the court nevertheless held 
that the bank could exercise this power in Alabama of purchasing 
bills of exchange through agents, and in concluding its opinion 
said: 

"The question then recurs — Does the policy of Alabama deny 
to the corporations of other states the ordinary comity between 
nations? or does it permit such a corporation to make those con- 
tracts which from their nature and subject matter, are consistent 
with this policy, and are allowed to individuals? In making such 
contracts a corporation no doubt exercises its corporate franchise. 
But it must do this whenever it acts as a corporation, for its ex- 
istence is a franchise. Now it has been held in the court of 
Alabama itself, in 2 Stewart's Alabama Reports, 147, that the 
corporation of another state may sue in its Courts; and the de- 
cision is put directly on the ground of national comity. The state 
therefore has not merely acquiesced by silence, but her judicial 
tribunals have declared the adoption of the law of international 
comity in the case of suit. We have already shown that the 
comity of suit brings with it the comity of contract; and where 
the one is expressly adopted by its Courts, the other must also be 

"Knoxville Water Co. v. Knoxville (1903) 189 U. S. 435; Manigault v. 
Springs (1905) 199 U. S. 473; Browne v. Turner (1900) 176 Mass. 9. 
"Supra, 75- 
"(1839) 13 Pet. 519- 
"Ibid. 588. 
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presumed according to the usages of nations, unless the contrary 
can be shown." 18 

Thus it will be seen that even in this, the earliest case in the 
Supreme Court conclusive as to the question of the power of a 
corporation to act outside of the jurisdiction of its creation, the 
power to contract at common law in a foreign jurisdiction through 
the doctrine of agency was fully recognized, and that a corporation 
having such power, rights arose under it which could not be taken 
away. Thus a corporation may virtually, although not technically, 
migrate, and, having so migrated, we cannot still say as regards 
ownership of property that it has not left the State of incorpora- 
tion merely because it acts under the common law,— or, stronger 
still, as happened in Kansas, in compliance with certain statutory 
requirements," but not by charter, — if by virtue of such migration 
it has acquired contract or property rights. As regards the owner- 
ship of property it is undoubtedly a person within the meaning 
of the Fourteenth Amendment, 18 and the matter is. all the more 
simplified when we observe that the prohibition of the Fourteenth 
Amendment against the deprivation of property without due 
process of law is not qualified by the words "within its jurisdic- 
tion," although those words are found in the second clause rel- 
ative to the equal protection of the laws. 19 In other words, 
confusion of thought is only brought about by a failure to realize 
that the inability to migrate is inherent rather in the jurisdiction 
of the "creator" than in the "creature" itself. That is to say, 
the power of the State of incorporation ceases at its own borders, 
but a corporation may transgress these borders, just as a natural 
person may, and once beyond, the only possible question is, what 
has the new jurisdiction consented that the corporation may do. 
The fact that the domicile of the person in whom the property 
vests is not the same as the situs of the property cannot there- 
fore nullify the prohibition of the Fourteenth Amendment. As 
Mr. Justice White said in the Western Union Telegraph case : 

"I cannot assent to the correctness of the contention in so far 
as it asserts that the State may suffer a corporation to come into 

"Ibid. 596. 

"For the Western Union case see General Statutes of Kansas, Dassler's 
Compilation, 1905, sees. 1408, 1411, 1414. For the Pullman case the laws 
were similar. 

"U. S. v. Amedy (1826) 11 Wheat 392; Pembina Mining Co. v. Penn- 
sylvania (1888) 125 U. S. 181; Smyth v. Ames (1898) 169 U. S. 466. 
"Blake v. McClung (1898) 172 U. S. 239, 260. 
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its borders, invest in property therein, and then, after having 
allowed, by acquiescence or implied invitation, such a situation to 
arise, the State may treat the corporation as if it had never come 
in and its property within the State as if it were wholly out of 
the State, and despoil the corporation of its rights and property 
upon such false assumption." 20 

Note how apposite are the circumstances in this and the Kansas 
cases. Again, Mr. Justice White was merely explaining the doc- 
trine laid down in Bank of Augusta v. Earle, that a corporation 
may acquire property rights in a jurisdiction foreign to its creation, 
and in which it is acting merely by license which can not be arbi- 
trarily annulled, when in the Pullman case he made these remarks 
which have been previously quoted : 

"as a due proportion of the cars of the Pullman Company used 
in the State of Kansas were there permanently, I am not able to 
conclude that the company or its property were not permanently 
in the State, and hence that such property can be taken by the 
State without due process of law, as a condition of the right to 
bring the property into the State and there carry on local business. 
To so hold without overruling Pullman's Car Co. v. Pennsylvania 
and the many cases which have followed it, would be to place the 
court in the position of saying on the one hand, for the purpose 
of upholding the State's lawful power of taxation, that the prop- 
erty of the company was permanently in the State, and on the 
other of deciding, for the purpose of enabling the State to impose 
an unconstitutional tax, that the company was outside of the State 
and had no property permanently employed in carrying on busi- 
ness therein." 21 

Second is the case of Paul v. Virginia. 2 * A Virginia statute 
enacted that no insurance company not incorporated under the 
laws of the State of Virginia should carry on its business within 
the State without first obtaining a license for that purpose, and 
that it should not receive such license until it had deposited with 
the treasurer of the State bonds of a specified character, the 
amount to vary according to the extent of the capital employed. 
It was held that this statute was not in conflict with the equal 
rights and privileges clause of the Federal Constitution, and that 
corporations were not citizens within the meaning of this clause. 
The court said: 

"The corporation being the mere creature of local law, can 
have no legal existence beyond the limits of the sovereignty where 

"Supra, si. 
a Svpra, 64. 
"(1868) 8 Wall. 168. 
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created. As said by this court in Bank of Augusta v. Barle, 'it 
must dwell in the place of its creation, and cannot migrate to 
another sovereignty.' The recognition of its existence even by 
other States, and the enforcement of its contracts made therein, 
depend purely upon the comity of those States — a comity which 
is never extended where the existence of the corporation or the 
exercise of its powers are prejudicial to their interests or repug- 
nant to their policy. Having no absolute right of recognition in 
other States, but depending for such recognition and the enforce- 
ment of its contracts upon their assent, it follows, as a matter of 
course, that such assent may be granted upon such terms and con- 
ditions as those States may think proper to impose. They may 
exclude the foreign corporation entirely; they may restrict its 
business to particular localities, or they may exact such security 
for the performance of its contracts with their citizens as in their 
judgment will best promote the public interest. The whole matter 
rests in their discretion." 23 

It is submitted that there is nothing in this opinion that will 
aid us in determining the limits of unconstitutional burdens after 
the corporation has entered the State. Here clearly we have the 
ordinary case of the election or voluntary assumption of the 
burden by the foreign corporation at the time of its entrance into 
the State. This burden becomes part of the very- contract of 
entrance, and as Mr. Justice White said in the Western Union 
case: 

"my mind fails to perceive how the doctrine of elettion or volun- 
tary assumption of an unconstitutional burden can have any pos- 
sible application to a case like this." 24 

The third case is Horn Silver Mining Co. v. New York. 26 
The facts briefly were these: a New York statute imposed an 
annual tax upon the corporate franchise or business of every cor- 
poration, joint stock company or association incorporated or or- 
ganized under any law of that State or of any other jurisdiction, 
to be computed by a percentage upon its whole capital stock and to 
be ascertained in a certain specified manner. This statute was 
held constitutional when applied to a manufacturing corpora- 
tion organized under the laws of Utah and doing the greater part 
of its business outside of the State of New York, and paying 
taxes in Illinois and Utah. The corporation had entered New 
York by the permission of that State, just as the Western Union 

"Supra, 181. 

"Supra, so. 

"(1892) 143 U. S. 305. 
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Telegraph Company and the Pullman Company had entered Kan- 
sas, and had been doing business there for some time previous 
to the enactment of the statute. Although Mr. Justice Holmes 
stressed this case as being conclusive of his contention, it is sub- 
mitted that, on the facts, an entirely different situation is pre- 
sented and therefore the case is not germane to our discussion. 
In laying the tax, the State of New York was merely exercising 
its lawful powers of taxation. All corporations, domestic as well 
as foreign, were subjected to the same tax. It is not conceivable 
that, if, in the cases under discussion, the State of Kansas had 
levied a uniform annual tax, such as New York did, upon all cor- 
porations, its validity would be disputed, because, as will again be 
pointed out, the denial of due process of law under the Kansas 
tax was inherently bound up with its discriminatory nature. The 
following explanation, taken from the opinion of Mr. Justice Field 
in the New York case, would seem to render unnecessary any 
further discussion of the case: 

"It does not lie in any foreign corporation to complain that 
it is subjected to the same law with the domestic corporation. The 
counsel for the appellant objects that the statute of New York 
is to be treated as a tax law, and not as a license to the corpora- 
tion for permission to do business in the State. Conceding such 
to be the case we do not perceive how it in any respect affects 
the validity of the tax. However it may be regarded, it is the 
condition upon which a foreign corporation can do business in 
the State, and in doing such business it puts itself under the law 
of the State, however that may be characterized. * * * 

* * * * * * 

"There seems to be a hardship in estimating the amount of the 
tax upon the corporation, for doing business within the State, 
according to the amount of its business or capital without the 
State. That is a matter, however, resting entirely in the control 
of the State, and not a matter of Federal law, and with which, 
of course, this court can in no way interfere." 28 

In each of the next three cases, namely, Southern Pacific Co. 
v. Denton," Waters-Pierce Oil Co. v. Texas, 2 * and Security 
Mutual Life Ins. Co. v. Prewitt, 2 " we find that the situation was 
one where the foreign corporation had been required to face the 
tax at the time of its entrance into the State as a condition of 

"Supra, 315-317- 

"(1892) I46 U. S. 202. 

a (i90o) 177 U. S. 28. 
"(1906) 202 U. S. 246. 
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entrance, and in none of these cases do we find facts similar to 
those under discussion, namely, the imposition of a burden subse- 
quent to the corporation's entrance; in short, a burden which did 
not in any way form a part of the license granted by the State 
for such entrance. 

The first and third of these cases, because of their similarity, 
will be considered together, and then the second case will be taken 
up. The question which was decided in both the first and the 
third cases does not aid us in determining our main question, 
because there again we have a situation involving election or vol- 
untary assumption by the foreign corporation. In Southern 
Pacific Co. v. Denton it was held that a statute which required a 
corporation, as a condition precedent to obtaining a permit to do 
business within the State of Texas, to surrender a right and. privi- 
lege secured by the Federal Constitution and laws, namely, the 
light to remove any suit from a court of the State into a circuit 
court of the United States, was unconstitutional and void. Simi- 
larly, Security Mutual Life Ins. Co. v. Prewitt, the case which 
Mr. Justice Holmes laid so much emphasis upon in his dissent, 
decided merely that a State may prevent a foreign corporation 
from doing business within its borders, provided such prohibition 
does not violate the Federal Constitution, and that a statute is not 
unconstitutional which, without requiring a foreign insurance com- 
pany to enter into any agreement not to remove into the Federal 
courts cases commenced against it in the state court, recites that if 
the company does so remove such a case its license to do busi- 
ness within the State shall thereupon be revoked. Here the 
burden complained of was imposed at the inception of the cor- 
poration's business within the State ; it was made a condition pre- 
cedent, just as in Southern Pacific Co. v. Denton, to the granting 
of the license to do that business. Without going into the some- 
what curious refinements of these cases, because in no way ger- 
mane to our discussion, it will be seen that the main principle 
enunciated is not decisive of our question. 

In the second case also, namely, Waters-Pierce Oil Co. v. 
Texas, the court merely held that a statute prohibiting foreign 
corporations which violated the provisions of a statute against 
illegal combinations in restraint of trade from doing any business 
within the State of Texas, imposed no conditions which were not 
within the power of the State to impose, because the alleged 
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unconstitutional restriction was part of the agreement upon which 
the corporations entered the State. The court said: 

"The statute of 1889, therefore, was a condition upon the 
plaintiff in error within the power of the state to impose, and 
whatever its limitations were upon the power of contracting, what- 
ever its discriminations were, they became conditions of the permit 
and were accepted with it." 30 

Next in order is the case of National Council v. State Coun- 
cil. 91 The facts briefly were that a benefit association was incor- 
porated under a Pennsylvania law. It styled itself a national 
council and granted charters to various voluntary organizations, 
styled state councils, in other States, — among them Virginia, — for 
similar purposes under conditions expressed in the charters. A 
dominant portion of the members of one of these state councils 
procured a charter from the Virginia legislature granting the 
corporation so formed (under the same name), powers, etc., — 
in some respects exclusive in the State of Virginia, such as grant- 
ing charters to subordinate councils in the State, using a certain 
seal, name, etc. — to carry on a work similar to that of the national 
council, but saving any rights of property possessed by the 
national council. An injunction was obtained against the national 
council by the state council for infringement of these exclusive 
rights, and it was out of this that the constitutional question arose. 
The only point with which we are concerned is whether the State 
of Virginia, by virtue of granting the charter that it did, had 
the right to exclude the Pennsylvania corporation and to forbid it 
to constitute branches within the Virginia boundaries. It was 
held that the State of Virginia did have such a right. This is the 
first and only analogous case cited by Mr. Justice Holmes in 
which the assumption of the burden was not made a condition 
precedent to the corporation's entrance. At first glance, it may 
seem that this case entirely supports Mr. Justice Holmes' conten- 
tion, but we must look at the facts and also at the very guarded 
words of the court and see exactly what was decided. The court 
said, Mr. Justice Holmes himself writing the opinion: 

"The Supreme Court of Appeals was right, therefore, in treat- 
ing the constitutional question as depending on the power of the 
State with regard to foreign corporations. That must decide the 
case. Now it is true, of course, that an unconstitutional law no 

"Supra, 47- 

"(1906) 203 U. S. 151. 
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more binds foreign corporations than it binds others. Carroll v. 
Greenwich Ins. Co., 199 U. S. 401, 409. And no doubt a law 
specially directed against a foreign corporation might be uncon- 
stitutional, for instance, as depriving it of its property wtihout 
due process of law. See Blake v. McClung, 172 U. S. 239, 260. 
But when the so-called property consists merely in the value that 
there might be in extending its business or membership into a 
State, that property, it hardly needs to be said, depends upon the 
consent of the State to let the corporation come into the State. 92 
The State of Virginia had the undoubted right to exclude the 
Pennsylvania corporation and to forbid its constituting branches 
within the Virginia boundaries. As it had that right before the 
corporation got in, so it had the right to turn it out after it got 
in. Security Mutual Life Ins. Co. v. Prewit, 202 U. S. 246. It 
follows that the State could impose the more limited restriction 
that simply forbids the granting of charters to 'subordinate Coun- 
cils, Junior Order United American Mechanics, in the State of 
Virginia.' " 3S 

Whether or not this case is to be viewed as an extension of 
the doctrine laid down in Security Mutual Life Ins. Co. v. Prewit, 
the fact remains that there was no actual taking of property with- 
out due process of law such as was admitted in the Kansas cases. 
No actual property was touched, but merely the right or license 
of the foreign corporation to extend its business and membership 
within the State of Virginia, which right or license the court held 
was not such property of which a corporation cannot be deprived 
without due process of law or without impairing the obligation 
of contract.* 4 Note, particularly, that in speaking of the decree 
for the injunction out of which the case arose originally, Mr. 
Justice- Holmes said: 

"On appeal the decree was affirmed, with a modification, 
merely by way of caution, providing that nothing therein con- 
tained should, in anywise, interfere with any personal or property 
rights that might have accrued before the date of the Virginia 
charter." 38 

Therefore, since a license is not property within the meaning 
of the Fourteenth Amendment, it must be clear that the recog- 
nition of the distinction between this case and the Kansas cases 
cannot be taken as an admission that the doctrine of de minimis 

"Italics inserted. 

"Supra, 162-163. 

M See Hammond Packing Co. v. Arkansas (1909) 212 U. S. 322- 

a Supra, 159- 
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controls ; that is, that the Fourteenth Amendment does not prevent 
the confiscation of property, if the amount be small. 86 

Lastly is the case of the United States ex rel. Attorney Gen- 
eral v. Delaware & Hudson Co? 1 This case decides that the 
so-called Commodities Clause of Section i of the Interstate Com- 
merce Act as amended June 29, 1906, is a regulation of commerce 
inherently within the power of Congress to enact, and that the 
prohibition therein contained, the object of which was to divorce 
transportation from other industries, does not embrace an interest 
which the carrier may have in a producing corporation as the result 
of ownership by the carrier of stock in such corporation, pro- 
vided the corporation has been organized in good faith. Refer- 
ring to this case, Mr. Justice Holmes in his dissenting opinion 
in the Western Union case said : 

"In that case an enormous amount of property had been built 
up under direct encouragement from the States in which it was 
situated, and was saved from destruction only by the restricted 
meaning given to the act of Congress. The unrestricted power of 
Congress was affirmed in strong terms." 88 

It is sufficient to note that this last sentence is in fact contra- 
dicted by the words of the opinion delivered by Mr. Justice 
White, which are as follows: 

"If it be that the mind of Congress was fixed on the trans- 
portation by a carrier of any commodity produced by a corpo- 
ration in which the carrier held stock, then we think the failure 
to provide for such a contingency in express language gives rise 
to the implication that it was not the purpose to include it. At 
all events, in view of the far-reaching consequences of giving the 
statute such a construction as that contended for, as indicated by 
the statement taken from the answers and returns which we have 
previously inserted in the margin, and of the questions of con- 
stitutional power which would arise if that construction was 
adopted, we hold the contention of the Government not well 
founded." 89 

Further on the court again said: 

OT But see Oklahoma Bank cases, — Noble State Bank v. Haskell (ion) 
219 U. S. 104, rehearing denied, Feb. 20, 191 1 ; Shallenberger v. First State 
Bank (191 1 ) 219 U. S. 114; Assaria State Bank v. Dolley (1911) 219 U. S. 
121. There is language in these cases not far removed from a similar doc- 
trine under the police power, where private property was taken for what in 
its immediate purposes was a private use. 

"(1909) 213 U. S. 366. 

"Supra, 55- 

"United States ex rel. Attorney General v. Delaware & Hudson Co. 
supra, 414-415. 
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"Through abundance of caution we repeat that our ruling here 
made is confined to the question before us. Because, therefore, 
in pointing out and applying to the statute the true rule of con- 
struction, we have indicated the grave constitutional questions 
which would be presented if we departed from that rule, we must 
not be considered as having decided those questions. We have 
not entered into their consideration, as it was unnecessary for us 
to do so." 40 

So much for an analysis of the cases which Mr. Justice Holmes 
cited. To summarize, they decide for the purposes of our discus- 
sion, first, that although a corporation technically may be said 
to have no legal existence outside the limits of the State of its 
creation, nevertheless it can, unless expressly forbidden so to do, 
acquire rights of contract and property in a foreign jurisdiction; 
second, that a State may exclude absolutely a foreign corporation 
from doing local business within its limits; third, that, a fortiori, 
a State may impose terms and conditions, even if unconstitutional 
in their nature, upon which alone such business may be begun 
within the State, provided no unconstitutional condition is made 
a part of any actual agreement entered into by the corporation; 
fourth and last, that although the right of a State to prevent a 
foreign corporation from doing local business within its limits is 
the correlative of its right to exclude it therefrom, and although 
this power is plenary, the State may not exert it to the destruction 
of vested constitutional rights. 

It is submitted that none of the cases which we have just re- 
viewed exceed the limits of constitutional restrictions as above set 
forth, nor have any other cases been found that do. 41 Keeping 
well within these restrictions the language of all the cases care- 
fully guards against any intimation that the protection of the 

"Ibid. 416. The construction placed upon the Commodities Clause by 
this opinion has not been changed by the sequel cases, U. S. v. Lehigh 
Valley R. R. Co., Same v. Erie R. R. Co. et al., decided April 3, 191 1. The 
case of Union Bridge Co. v. United States (1907) 204 U. S. 364, which Mr. 
Justice Holmes referred to as confirming his remarks made upon the Com- 
modities Clause case, is clearly not conclusive of his contentions. It merely 
reiterates a principle too long established and too often repeated to require 
any discussion or analysis, namely, (hat the power of Congress over nav- 
igable waters is exclusive under the commerce clause of the- Constitution, 
and that Congress in exercising such power by removing an unreasonable 
obstruction from a navigable waterway does not take private property for 
public use within the meaning of the Constitution. 

"In Ducat v. Chicago (1870) 10 Wall. 410, a statute was sustained 
against a foreign insurance company already established in the State, 
which subjected it to a tax on all its premiums, and declared it unlawful 
for the company otherwise to do business in the State. But note that 
this case arose before the Fourteenth Amendment was adopted, and 
although decided afterwards, the court did not refer to the amendment. 
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Fourteenth Amendment can be withdrawn, and in the only case 
where at first sight such an intimation might appear to have been 
made, namely, in National Council v. State Council, an examina- 
tion, first, of the facts in that case shows that there was no 
occasion to lay down such a doctrine, and second, an examination 
of the court's language shows that such a doctrine was carefully 
avoided in all its obiter dicta. 

Furthermore, in harmony with these restrictions, the principle 
is well settled that when a State offers to admit a foreign corpo- 
ration upon conditions which are accepted by the corporation, the 
offer and acceptance constitute a contract which cannot be im- 
paired without violating the Constitution. 42 

Assuming that the invitation to come in and the acceptance 
thereof may not of themselves have created a contract which could 
not have been altered in some respects by the State of Kansas, 
and assuming further, as we must, that the relations at the very 
beginning between the State and the corporations constituted no 
contract at all, but merely a license, nevertheless the subsequent 
acquiescence by the State of Kansas in the corporations' acquire- 
ment and use of property, created the same situation as if there 
had been a formal contract in the beginning, so far as the State's 
power to annul pre-existing rights is concerned. This principle 
is well established by a number of cases, 43 where just as here, 
railroad and telegraph properties were involved, and where obvi- 
ously any other principle would be confiscatory. As was said by 
Judge Smith McPherson, in Chicago, R. I. & P. Ry. Co. v. 
Swanger, a case squarely in point: 

"Each of the companies invested millions of dollars, and it is 
now in the state and cannot remove. To prevent it from doing 
business, means appropriating its property, or destroying it, with- 
out making any compensation therefor. It was invited to come 
into the state, and was told by the laws then in force that it would 
have the same and like standing as resident companies, with 
benefits as great, and with burdens no greater." 44 

Since the purpose of this discussion is to cover as far as is 
possible in a limited space the- whole subject of constitutional limi- 

"Erie R. R. Co. v. Pennsylvania (1894) 153 U. S. 628; Powers v. De- 
troit & Great Haven Ry. Co. (1906) 201 U. S. 543; American Smelting 
Co. v. Colorado (1907) 204 U. S. 103. See also Hammond Packing Co. v. 
State of Arkansas supra. 

"See cases in note 42; also: Seaboard Air Line Ry. Co. v. 
Railroad Commission (1907) 155 Fed. 792; Chicago, R. I. & P. Ry. Co. v. 
Ludwig (1907) 156 Fed. 152; Chicago, R. I. & P. Ry. Co. v. Swanger 
(1908) 157 Fed. 783; Western Union Telegraph Co. v. Julian (1909) 169 
Fed. 166; St. Louis & S. F. R. Co. v. Cross (1909) 171 Fed. 480. 

"Supra, 792. 
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tations upon state taxation of foreign corporations, we should not 
overlook a question which was not raised in the opinions, but 
which becomes necessarily a part of our discussion; that is, could 
the Kansas tax have been held unconstitutional as a violation of 
the equal protection of the laws clause of the Fourteenth Amend- 
ment, as well as of the due process of law clause? In order to 
answer this question it is necessary to show, first, that the Kansas 
law was discriminatory against these corporations, and second, 
that these corporations were persons within the jurisdiction of 
Kansas. As to the first point there can be no question, because 
by the legislation under which the corporations originally entered 
Kansas, they were to be subjected to the same liabilities as do- 
mestic corporations, and were entitled to hold, use and enjoy the 
same rights and privileges. 45 But by the Bush Act no burden 
whatever was placed upon domestic companies which were or- 
ganized at the time of the passage of the act. Only domestic 
companies seeking to be organized after the passage of the act 
were subjected to the burden. 40 

As to the second point, we have already seen that it is settled 
beyond discussion that corporations are persons within the mean- 
ing of the Fourteenth Amendment. 47 And further, even if it 
cannot consistently be said that the corporations were within the 
jurisdiction of Kansas as these words are used in the equal pro- 
tection of the laws clause, because, as we have just seen in the 
case of National Council v. State Council, the license given to 
these corporations to come into Kansas was not, by itself, property 
within the meaning of the Fourteenth Amendment which could 
not be taken away arbitrarily, nevertheless, our discussion at this 
point is largely academic, because what cannot be accomplished 
under the one clause, is fully accomplished under the other by 
reason of the corporations' subsequent acquisition of property. 
In fact, as previously pointed out, it was the discriminatory nature 
of the tax which resulted in the denial of due process of law. 
However, the distinction is well worth noting, especially in view 
of the recent case of Southern Railway v. Greene. 46 In that case 
an act of 1907 of Alabama provided for the payment of an annual 

"See for Western Union case: General Statutes of Kansas, Dassler's 
Compilation, 1905, sees. 1408, 1411, 1414— the early statutes having been 
re-enacted, are still in force. For the Pullman case the laws were similar. 

"Compiled Laws of Kansas, 1901, sees. 1264, 1267, 1283. 

"See ante, p. 399. note 18. 

"(1910) 216 U. S. 400; Louisville & Nashville R. R. Co v. Gaston, and 
Central of Ga. Ry. Co. v. Same (1910) 216 U. S. 418, were decided upon 
the authority of the Alabama case. 
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franchise tax by every corporation authorized to do business within 
the State, upon the actual amount of the capital stock employed 
by it in the State. Such a tax was not imposed upon domestic 
corporations. The Southern Railway Company, a Virginia cor- 
poration, had previously, in 1894, complied with the laws of 
Alabama regarding entrance and the right to do business ; that is, 
it had filed a copy of its charter, paid the requisite license fee, etc. 
The Supreme Court held that the law of 1907 was unconstitutional 
because of its discriminatory character. This decision seems so 
absolutely sound that it is difficult to understand why the Chief 
Justice, and Justices McKenna and Holmes here dissented again, — 
all the more difficult in the absence of any opinion by them. The 
Kansas law was no less discriminatory, as we have seen, than this 
law of Alabama, but it is true that the Southern Railway Com- 
pany's compliance with the laws of Alabama amounted virtually 
to the receipt of a charter from that State — to reincorporation 
by it — while in the case of the Western Union Telegraph Company 
and the Pullman Company no such statutory provisions had been 
fulfilled, — of course for the reason that none were required. 
However, as narrow as it may seem, it is submitted that this dis- 
tinction exists and must exist as long as the case of National 
Council v. State Council and the cases upon which it is based, 
are binding authorities. In his opinion in the Alabama case Mr. 
Justice Day, although referring to the Kansas cases, cautiously 
refrained from any obiter dicta bearing upon the relation of the 
equal protection of the laws clause to the Kansas tax. 49 

II. 

Coming now to a consideration of the Kansas tax in the light 
of the Commerce Clause, we must consider it entirely indepen- 
dently of how it is affected by the Fourteenth Amendment, because 
these two questions are from their very nature necessarily distinct. 
That is, whether we consider the corporation technically within 
or without the State, the relation which the tax bears to interstate 
commerce remains the same, so long as interstate commerce exists, 
because the State has no control whatever over its existence. 
With this fact clearly in mind it is submitted that the one funda- 
mental question to be determined under the Commerce Clause is, 
whether the two kinds of business in which these corporations 

"Southern Ry. v. Greene supra, 416. 
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engaged in Kansas are separable, that is, whether the intrastate 
business can legally be considered as a thing apart from the inter- 
state business. If it can, there is no objection to the Kansas 
tax on the ground that it violates the Commerce Clause, for 
it has just been conclusively shown, first, that the State's power 
to exclude the transaction of local business is absolute, and the 
corollary of this power of exclusion is the power to compel dis- 
continuance of local business once begun, provided that no vested 
rights are impaired; and, second, that it was this local business 
alone which the State of Kansas aimed to tax. All this being true, 
it is difficult to see what difference it makes how the tax is meas- 
ured or proportioned. If the tax may be heavy or light, if it may 
even be unconstitutional in its nature, may it not be measured by 
any standard whatever, and can we say that simply because the 
measurement is an unconstitutional one when based upon stock 
which represents both interstate and intrastate business, then it 
must violate the Commerce Clause, when we, at the same time, 
admit that the two kinds of business which that stock represents 
are clearly separable in their character? Is not this statement a 
contradiction by its very terms ? 

This question of whether or not intrastate business is capable 
of separation from interstate business embraces no subtleties ; we 
need to probe into no legal refinements. It is, on the contrary, an 
essentially practical question of fact. Let us see how the Supreme 
Court has dealt with it. 50 There is no part of our Constitution 
upon which there is such a wealth of decisions as the Commerce 
Clause. From the time of Chief Justice Marshall's illustrious 
pioneer opinion in Gibbons v. Ogden" 1 down to the present session 
of the court, each week we might almost say has brought forth 
a new opinion, but since the decision of Chief Justice Marshall the 
principle upon which all these opinions have been founded remains 
the same. It has simply been applied to altered, modernized con- 
ditions. Therefore, even were it possible, it would not be neces- 
sary or profitable to review every case in which legislation similar, 

""Before the year 1840 the construction of this clause had been _ in- 
volved in but five cases submitted to the Supreme Court of the United 
States. In i860 the number of cases in that court involving its construc- 
tion had increased to twenty; in 1870 the number was thirty; by 1880 
the number had increased to seventy-seven; in 1890 it was one hundred 
and forty-eight; while at present [1898] it is not less than two hundred 
and thirteen." See Prentice & Egan, The Commerce Clause of the Federal 
Constitution (1898) 14. Doubtless a similar compilation to-day would 
show hundreds of cases. 

"(1824) 9 Wheat. I. 
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broadly speaking, to that under discussion has been said to exceed 
or not to exceed the constitutional bounds, and to impose or not 
to impose a direct burden upon interstate commerce. It will suf- 
fice to analyze the leading cases and from them to evolve a con- 
clusion. 

In the exhaustive opinion in the Western Union case written 
by Mr. Justice Harlan, in the concurring and dissenting opinions 
of Mr. Justice White and Mr. Justice Holmes, respectively, in 
both of the cases, all of the important decisions are either re- 
viewed or incorporated by reference or reference is made to them 
in those cases which are reviewed. The cases are not taken up 
chronologically by the Justices, nor would it be advantageous so 
to consider them without any variation for the purposes of our 
present discussion, but it is submitted that all the cases may prop- 
erly be divided into two general classes in which they may be 
viewed chronologically : first, those cases which involve state legis- 
lation which in a relatively immediate way amounts to a regulation 
of interstate commerce or is discriminatory against such com- 
merce; second, those cases which involve state legislation which 
does not in /any relatively immediate way amount to a regu- 
lation of interstate commerce or discriminate against such com- 
merce, because in such legislation the State's power was exercised 
upon subjects over which the power of the State was absolute. 

In all of the cases principally relied upon by the majority of 
the court and falling in the first class, the legislation was broad 
enough to cover both the intrastate and the interstate business, 
but in fact, in several of the cases, there was none but interstate 
business to be affected. 62 For this reason, and also on account 
of the number of cases and the great similarity of facts, it would 
seem quite unnecessary, if not impossible, to review each case 
here. It will be adequate for the purposes of our discussion to 
select typical cases and dwell upon them. 63 

"Henderson v. Mayor etc. of New York (1875) 92 U. S. 259; Glouces- 
ter Ferry Co. v. Pennsylvania (1885) 114 U. S. 196; Philadelphia & South- 
ern Steamship Co. v. Pennsylvania (1887) 122 U. S. 326; Norfolk etc. Rail- 
road Co. v. Penn. (1890) 136 U. S. 114. 

"^The other cases are : Pensacola Tel. Co. v. West. etc. Tel. Co. (1877) 
96 U. S. 1; Robbins v. Shelby Taxing District (1887) 120 U. S. 489; 
LeLoup v. Port of Mobile (1888) 127 U. S. 640; Lyng v. Michigan (1890) 
135 U. S. 161; McCall v. California (1890) 136 U. S. 104; Minnesota v. 
Barber (1890) 136 U. S. 313; Brimmer v. Rebman (1891) 138 U. S. 78; 
Brennan v. Titusville (1894) IS3 U. S. 289; Caldwell v. North Carolina 
(1903) 187 U. S. 622; Allen v. Pullman Co. (1903) 191 U. S. 171, which 
involved the constitutionality of certain revenue laws of Tennessee. 
Only the revenue law of 1887 is relevant to our immediate discussion. 
The other law, that of 1889, is dealt with later. See post, p. 422. The 
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With this plan in mind, the case of Philadelphia Steamship Co. 
v. Pennsylvania 11 * will be referred to first. There it was held that 
a Pennsylvania tax of eight-tenths of one per cent, of all the gross 
receipts of a domestic corporation was a regulation of interstate 
and foreign commerce that was inconsistent with the Commerce 
Clause and therefore void. This was an inevitable conclusion 
because all of the receipts were derived from freight and passen- 
gers moving between the ports of Philadelphia and Savannah, — 
that is, interstate commerce exclusively. It should be noted paren- 
thetically that in this case the decision rendered in State Tax on 
Railway Gross Receipts'" was considered at length and ques- 
tioned, but not overruled. In that case a Pennsylvania tax on the 
gross receipts from freight shipped to points without the State 
was upheld on two grounds: first, that the tax, being collectible 
only once in six months, was laid upon a fund which had become 
the property of the company and mingled with the general mass of 
its property, the case being likened to that of taxing goods which 
have been imported after their original packages have been broken 
and after they have been mixed with the general mass of property ; 
second, that the tax was upon the franchise granted to it by the 
State. While it is to be regretted that Mr. Justice Harlan did not 
discuss this decision in his opinion in the Western Union case, it 
is submitted that whether or not the conclusions are supportable, 
they are not peTtinent to our discussion, because in that case the 
tax so clearly and directly referred to the interstate feature of 
transportation as to preclude any reasonable comparison with the 
Kansas tax. 

We may next properly consider Crutcher v. Kentucky/ 8 a 
typical leading case, where a Kentucky statute made it unlawful 
for the agent of a foreign express company to set up, establish or 
carry on the business of transportation in Kentucky without first 
obtaining a license from the Auditor of Public Accounts. There 
was a fine imposed for carrying on such business in the State 
without having first obtained the required license. This statute 

court held that the law of 1887 was unconstitutional, basing its opinion 
on Pickard v. Pullman Southern Car Co. (1886) 117 U. S. 34, where a 
Tennessee law of 1877 was held unconstitutional, which provided that the 
running of sleeping cars or coaches on railroads in Tennessee, not owned 
by the railroads upon which they are run or used, is declared to be a priv- 
ilege, and that companies shall be required to pay $50.00 for each car or 
coach so run. 

"Supra. 

"(1872) is Wall. 284. 

"(1891) 141 U. S. 47. 
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was held to be unconstitutional as being a direct burden upon in- 
terstate commerce. 

It is a strikingly curious fact that Mr. Justice Harlan should 
cite so many cases of this particular class 07 and lay such emphasis 
upon them as being conclusive of the correct interpretation to be 
placed upon the Kansas tax. In each of these cases the tax was 
directed against the very right itself to do interstate business, and 
the court was not called upon to discuss the separability of intra- 
state and interstate transactions. Indeed, the clear intent of the 
statute, in each of these cases, was that it should be inclusive 
and sweeping in its nature, and therefore the court was com- 
pelled by common sense and by every principle of statutory con- 
struction to give to the tax its intended meaning, while in the 
Kansas cases the court was undoubtedly called upon to face this 
question of separability. It is submitted that the distinction be- 
tween the cases cannot be overlooked without admitting that the 
scope of the Commerce Clause has been extended to a degree for 
which there is no precedent. 

As emphasizing the discriminatory feature, Darnell & Son v. 
Memphis," 8 a quite recent case cited by Mr. Justice White, is 
worth noting. A Tennessee statute discriminated against property 
which was the product of the soil of other States brought into the 
State of Tennessee by exempting like property when produced 
from the soil of Tennessee. Here is another case where the direct 
burden is apparent on its face, and it is difficult to see how the 
court could have decided otherwise. 

Lastly, in Galveston, Harrisburg &c. Ry. Co. v. Texas, 69 the 
question was as to the validity of a Texas statute which imposed 
an annual tax on each railroad "equal to one per cent, of its gross 
receipts if such line of railroad lies wholly within the State." 
The railroads concerned lay wholly within Texas, but the court 
held that since they connected with other lines and a part, in 
some instances much the larger part, of their gross receipts were 
derived from the carriage of passengers and freight coming from 
or destined to points without the State, it was really a tax on 
interstate commerce. In other words, the court here was bound to 
look through the form to the substance, and said : 

"For the latest case see International Textbook Co. v. Pigg (1910) 
217 U. S. 91, which would seem to settle finally that a State may impose 
no condition whatsoever upon the entrance of a foreign corporation for the 
purpose of doing interstate business. 

58 (1908) 208 U. S. 113. 

"(1908) 210 U. S. 217. 
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"Neither the state courts nor the legislatures, by giving the 
tax a particular name or by the use of some form of words, can 
take away our duty to consider its nature and effect. If it bears 
upon commerce among the States so directly as to amount to a 
regulation in a relatively immediate way it will not be saved by 
name or form. Stockard v. Morgan, 185 U. S. 27, 37; Asbell v. 
Kansas, 209 U. S. 251, 254, 256." 00 

In his opinion Mr. Justice Holmes compared the Philadelphia 
and Southern Mail Steamship Company case, which we have al- 
ready fully considered, with the case of Maine v. Grand Trunk 
Ry. Co.," 1 where an annual excise tax for the privilege of exer- 
cising its franchise was levied upon every one operating a rail- 
road in the State, fixed by percentages varying up to a certain 
limit upon the average gross receipts per mile, multiplied by the 
number of miles that were within the State when the road 
extended outside. This tax was held constitutional. Mr. Justice 
Holmes attempted to distinguish these cases, not, however, with 
a firm conviction that a distinction really existed. He said : 

"This seems at first sight like a reaction from the Philadelphia 
& Southern Mail Steamship Company case. But it may not have 
been. The estimated gross receipts per mile may be said to have 
been made a measure of the value of the property per mile. 
That the effort of the State was to reach that value and not to 
fasten on the receipts from transportation as such was shown by 
the fact that the scheme of the statute was to establish a system." 02 

But Mr. Justice Holmes concluded that the situation was dif- 
ferent in the case before him, and that it was not possible to say 
that the effort of the State of Texas was not to fasten the tax 
on the receipts from transportation as such. He said: 

"We are of opinion that the statute levying this tax does 
amount to an attempt to regulate commerce among the States. 
The distinction between a tax 'equal to' one per cent, of gross 
receipts and a tax of one per cent, of the same, seems to us 
nothing, except where the former phrase is the index of an 
actual attempt to reach the property and to let the interstate 
traffic and the receipts from it alone. We find no -such attempt or 
anything to qualify the plain inference from the statute taken by 
itself. On the contrary, we rather infer from the judgment of 
the state court and from the argument on behalf of the State 
that another tax on the property of the railroad is upon a valua- 
tion of that property taken as a going concern. This is merely 

"Supra, 227. 

"(1891) 142 U. S. 217. 

"Galveston, Harrisburg etc. Ry. Co. v. Texas supra, 226. 
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an effort to reach the gross receipts, not even disguised by the 
name of an occupation tax, and in no way helped by the words 
'equal to/ " 6S 

To harmonize this case with previous decisions which we have 
reviewed was considered impossible by four members of the court. 
Mr. Justice Harlan wrote a dissenting opinion which was con- 
curred in by Chief Justice Fuller and Justices White and 
McKenna. It is believed, however, that the case was rightly 
decided, because, as Mr. Justice Holmes points out, the tax was 
actually laid upon all the gross receipts and no attempt was made 
at separation under the law. But in the Kansas cases the situa- 
tion is quite different, because, while granting, as we must, that 
the State in each case has taken as a basis for the tax a medium 
which represents interstate as well as intrastate business, yet in 
applying the tax in the Kansas cases, it is by express intent and 
operation directed against the intrastate business and that only. 

Mr. Justice Harlan's dissent in this case can scarcely be dis- 
missed without remarking upon the fact that it seems totally 
inconsistent with the position which he takes in the Kansas cases, 
because it is difficult to understand why the tax in the Galveston 
case, which was directly upon interstate business, should be con- 
sidered constitutional, while the Kansas tax, which was intended 
to and did operate merely upon the intrastate business, and was 
simply measured by a certain percentage of all the stock, should 
be considered unconstitutional. It may be said that Mr. Justice 
Harlan felt constrained to decide as he did in the Kansas cases 
by virtue of the majority opinion in the Texas case. Perhaps this 
is true, but, nevertheless, we cannot fail to detect a changing 
trend of thought, all the more noticeable on account of the cus- 
tomary independence of the learned jurist. 

We now come to the cases principally relied upon which prop- 
erly fall in class two, namely, cases which involve state legislation 
which does not in any relatively immediate way amount to a 
regulation of interstate commerce or discriminate against such 
commerce. Although the number of these cases is not large, not 
all of them 64 are squarely in point with what is here contended 
for, and so only those which are squarely in point will be reviewed. 

"Ibid. 227, 228. 

"The cases not squarely in point are: Ratterman v. Western Union 
Tel. Co. (1888) 127 U. S. 4«; Osborne v. Florida (1807) 164 U. S. 630; 
American Steel & Wire Co. v. Speed (1904) 192 U. S. 500. 
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The first in order then is Western Union Telegraph Co. v. 
Massachusetts.™ Here certain laws of Massachusetts imposed a 
tax upon the capital stock of the Western Union Telegraph Com- 
pany on account of the property owned and used by it within 
that State, the amount of the tax being ascertained by comparing 
the length of the company's lines in that State with the length 
of its entire lines. It was held that such a tax was essentially 
an excise tax, and was not forbidden by the fact of the acceptance 
on the part of the company of the right conferred on telegraph 
companies by the Federal Revised Statutes, Sec. 5263, to con- 
struct, maintain and operate its lines over the public domain of 
the United States, its' military or post roads or navigable streams, 
nor by the Commerce Clause of the Constitution. It was, how- 
ever, held that a statute of Massachusetts was void which 
authorized an injunction to be issued to restrain a corporation 
organized under the laws of another State, whose taxes were in 
arrears, from prosecuting its business within the State until the 
taxes were paid, so far as it assumed to confer power upon a 
court thus to restrain the telegraph company, which had accepted 
the provisions of the Federal Revised Statutes, Sec. 5263, from 
operating its lines over military and post roads of the United 
States, over which most of its lines were. Here, to be sure, the 
proportion of the length of the companies' lines in the State to 
their entire length throughout the whole country was made the 
basis for ascertaining the value of the property. But here was 
a clear intent to tax all property in the State as such, whether 
engaged in intrastate or interstate business, which we have seen 
to be perfectly permissible under the Constitution ; and the decision 
can by no means be construed as saying that had there been an 
attempt to separate and tax intrastate business alone, this could 
not have been done by a different proportionment, such as was 
used in Kansas. Note the words of the court: 

"The tax in the present case, though nominally upon the 
shares of the capital stock of the company, is in effect a tax 
upon that organization on account of property owned and used 
by it in the State of Massachusetts, and the proportion of the 
length of its lines in that State to their entire length throughout 
the whole country is made the basis for ascertaining the value of 
that property. We do not think that such a tax is forbidden 
by the acceptance on the part of the telegrap h company of the 

"(1888) 125 U. S. 530. 
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rights conferred by Sec. 5263 of the Revised Statutes, or by the 
commerce clause of the Constitution." 00 

The case of Ashley v. Ryan" 1 was concerned with a statute 
of Ohio which imposed a charge upon a newly consolidated com- 
pany, of which a foreign corporation was a constituent element, 
of a percentage on its entire authorized stock as the fee to the 
State for the filing of the articles of consolidation in the office 
of the Secretary of State, without which filing it could not possess 
the powers, immunities and privileges which appertained to a cor- 
poration in the State. It was held that this was not a tax on 
interstate commerce, or the right to carry on the same, or the 
instruments thereof. The court said: 

"The question here is not the power of the State of Ohio to 
lay a charge on interstate commerce, or to prevent a foreign cor- 
poration from engaging in interstate commerce within its con- 
fines, but simply the right of the State to determine upon what 
conditions its laws as to the consolidation of corporations may be 
availed of. 

"Considering, as we do, that the payment of the charge was a 
condition imposed by the State of Ohio upon the taking of cor- 
porate being or the exercise of corporate franchises, the right to 
which depended solely on the will of that State, and hence that 
liability for the charge was entirely optional, we conclude that 
the exaction constituted no tax upon interstate commerce, or the 
right to carry on the same, or the instruments thereof, and that 
its enforcement involved no attempt on the part of the State to 
extend its taxing power beyond its territorial limits." 08 

It would seem impossible to find a case more directly in point, 
because if in the first paragraph of the opinion above quoted we 
substitute for the words "upon what conditions its laws as to the 
consolidation of corporations may be availed of," the words "upon 
what conditions the right to enter and to do local business or 
merely to continue doing it, may be availed of," every word quoted 
from the opinion applies absolutely to the situation in Kansas. 
This substitution is entirely proper because the taxing power of 
the State is plenary in each instance. Therefore, there is no merit 
in an attempt to distinguish this case from the Kansas cases, so 
far as the Commerce Clause is concerned, upon the ground that 
the tax imposed was upon a new corporation ; that is, that when 

"Ibid. 552. Since, therefore, this case presents a totally different 
question, the remarks upon it by Mr. Justice Harlan in the Western Union 
Tel. Co. v. Kansas case supra, are not apposite. 

"(1894) 153 U. S. 436. 

"Ibid. 446- 
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the tax was imposed the proposed new company was not in exist- 
ence, that it had no capital stock, no property to tax either within 
or without the State, and therefore no interstate commerce to be 
burdened. 

In Postal Telegraph Cable Company v. Adams" it was held 
that a tax imposed by the laws of Mississippi, when enforced 
against a telegraph company organized under the laws of another 
State and engaged in interstate commerce in Mississippi, being 
graduated according to the amount and value of the company's 
property measured by miles within the State and being in lieu of 
taxes directly levied on the property, was a tax within the power 
of the State to impose and the exercise of that power did not 
amount to a regulation of interstate commerce. 

At first glance it might appear that this case is conclusive of 
Mr. Justice Harlan's contention, namely, that in order for the tax 
to be constitutional, the method by which it is measured must 
bear a proportion to the amount of property within the State only, 
but an analysis of this case will readily disclose a well defined 
distinction. Here the court, speaking through Chief Justice Fuller, 
said : 

"And in the case at bar the Supreme Court [of Mississippi], 
in its examination of the liability of plaintiff in error for the taxes 
in question, said: 'It will be thus seen at once that this is a tax 
imposed upon a telegraph company, in lieu of all others, as a 
privilege tax, and its amount is graduated according to the amount 
and value of the property measured by miles. It is to be noticed 
that it is in lieu of all other taxes, state, county, municipal. The 
reasonableness of the imposition appears in the record, as shown 
by the second count of the declaration and its exhibits whereby 
the appellant seems to be burdened in this way with a tax much 
less than that which would be produced if its property had been 
subjected to a single ad valorem tax.' This exposition of the 
statute brings it within the rule where ad valorem taxes are com- 
pounded or commuted for a just equivalent, determined by refer- 
ence to the amount and value of the property. Being thus brought 
within the rule, the tax becomes substantially a mere tax on 
property and not one imposed on the privilege of doing interstate 
business." 70 

Note the distinction at once. In the Kansas cases the tax was 
professedly a privilege tax — it was called a charter fee — and it 
was not contended that in its operation it was anything else; 



°(i89S) 155 U. S. 688. 
"Ibid. 697-698. 
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while in this case the tax was professedly and in actual operation 
a tax on property, and, as explained by Mr. Justice Field in the 
opinion, property in a State belonging to a corporation, whether 
foreign or domestic, engaged in foreign or interstate commerce, 
may be taxed. 71 

So it would seem clear that Mr. Justice Harlan has somewhat 
ignored the true inherent difference between these two ideas, 
when, in referring to this Postal Telegraph case in his opinion in 
the Western Union case, he says what must, of course, be 
admitted : 

"We are aware of no decision by this court holding that a 
State may, by any device or in any way, whether by a license tax, 
in the form of a 'fee,' or otherwise, burden the interstate busi- 
ness of a corporation of another State, although the State may 
tax the corporation's property regularly or permanently located 
within its limits, where the ascertainment of the amount assessed 
is made 'dependent in fact on the value of its property situated 
within the state.' '"'- 

We now come to Pullman Company v. Adams.™ Since the 
opinion in this case delivered by Mr. Justice Holmes is conclusive 
of the separability of the two kinds of business, and therefore 
especially pertinent to our discussion, it will be quoted from in 
extenso. The facts are sufficiently set forth in so much of the 
opinion as is quoted. 

"The tax in question was imposed by the following sections of 

the Mississippi Code of 1892: §3317. A tax on privileges is 

levied as follows, to wit : * * * § 3387. Sleeping car companies : 

On each sleeping and palace-car company carrying passengers 

from one point to another within the State, one hundred dollars, 

and twenty-five cents per mile for each mile of railroad track 

over which the company runs its cars.' We assume that the last 

words mean what afterwards was expressed by an amendment, 

'over which the company runs its cars in this State.' * * * 
* * * * * * 

"If the clause of the state constitution referred to were held 
to impose the obligation supposed and to be valid, we assume 
without discussion that the tax would be invalid. For then it 
would seem to be true that the state constitution and the statute 
combined would impose a burden on commerce between the States 
analogous to that which was held bad in Crutcher v. Kentucky, 
141 U. S. 47. On the other hand, if the Pullman Company, 

"Ibid. 696. 
''Supra, 26-27. 
"(1903) 189 U. S. 420. 
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whether called a common carrier or not, had the right to choose 
between what points it would carry, and therefore to give up the 
carriage of passengers from one point to another within the State, 
the case is governed by Osborne v. Florida, 164 U. S. 650. The 
company cannot complain of being taxed for the privilege of doing 
a local business which it is free to renounce. Both parties agree 
that the tax is a privilege tax. 

"As the validity of the tax is thus bound up with the effect of 
the section of the state constitution, we think that the Pullman 
Company was entitled to know how it stood under the latter, and 
that a judgment against it could not be justified by reasoning 
which leaves that point obscure. We are somewhat embarrassed 
in dealing with the case, because we are not quite certain whether 
we rightly interpret the intimations upon the subject in the judg- 
ment under review. If the constitution of Mississippi should be 
read as imposing an obligation to take local passengers, the ques- 
tion for us might be which, if not both, the clause of the con- 
stitution or the tax act, is invalid. But we assume that the opinion 
of the Supreme Court of Mississippi intends to meet the difficulty 
frankly, and when it says that the argument against the tax drawn 
from the above interpretation of the constitution is fallacious, we 
take it as meaning that no such interpretation will be attempted 
in the future, and we take it so the more readily that we can see no 
ground for a different view. If we are right in our understanding 
the judgment of the Supreme Court was correct for the reason 
sufficiently stated above." 7 * 

This opinion is so lucid that analysis of it is scarcely necessary. 
Evidence that the local business was conducted at a loss was 
rejected. Note, especially, this brief sentence which sums up the 
whole argument : "The company cannot complain of being taxed 
for the privilege of doing a local business which it is free to 
renounce." 75 There is no ground for the contention that the tax 
was upheld because of the method by which it is measured. No 
stress was laid upon this feature, although Mr. Justice Holmes did 
assume, without emphasis, that the words in the statute, "over 
which the company runs its cars," meant what was afterwards 
expressed by an amendment to the statute, "over which the com- 
pany runs its cars in this State." 78 The real underlying reason 
for upholding the tax was that the local business was separable 
from the interstate business, and that the tax was laid upon this 
local business and upon no other. ^^^^ 

n Ibid. 421-422. 
"Ibid. 422. 
"Ibid. 421- 
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Next in order is Allen v. Pullman Company.' 1 '' This is the 
same case referred to under class one, and only so much is relevant 
here as relates to the Tennessee law which was held to apply only 
to intrastate business. This was the law of 1889 which provided 
that, 

"The rate of taxation on the following privileges shall be as 
follows, per annum: * * * Sleeping car companies (in lieu of 
all other taxes except ad valorem tax). Each company doing 
business in this State, for one or more passengers taken up at 
one point in this State and delivered at another point in this State, 
and transported wholly within the State, per annum, $3,000."™ 

The court held that this law was constitutional, and said that 
the case was indistinguishable from the Adams case, when pressed 
with the argument that the tax was assessed upon traffic which 
bore such a small proportion to the entire business of the com- 
pany within the State that it could not have been levied in good 
faith upon purely local business and was but a thinly disguised 
attempt to tax the privilege of interstate traffic. 

As said at the beginning of the review of these interstate com- 
merce cases, it does not seem necessary or profitable to add to the 
great number of cases reviewed in the opinions in the Kansas 
cases in order to set at rest any question as to the separability 
of the interstate business. Furthermore, space scarcely permits 
the lengthening of an already protracted review. However, it is 
believed that no review of this subject would be complete without 
reference to the case of Home Ins. Co. v. New York,'" which, 
irrespective of what is said in other cases, is an uncontrovertible 
authority for the proposition here contended for. In this case a 
tax was imposed by a New York statute upon the "corporate 
franchise or business" of all corporations incorporated under any 
law of the State or of any State or country, and doing business 
within the State, measured by the extent of the dividends of the 
corporation in the current year. The contention of the insurance 
company was that the tax in question was levied upon its capitali- 
zation and therefore invalid so far as the bonds of the United 
States constituted a part of that capitalization. But the court did 
not sustain this contention, and said: 

"Looking now at the tax in this case upon the plaintiff in 
error, we are unable to perceive that it falls within the doctrines 

"Supra. 

n Ibid. 180. 

"(1890) 134 U. S. 594- 
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of any of the cases cited, 80 to which we fully assent, not doubting 
their correctness in any particular. It is not a tax in terms upon 
the capital stock of the company, nor upon any bonds of the 
United States composing a part of that stock. The statute desig- 
nates it a tax upon the 'corporate franchise or business' of the 
company, and reference is only made to its capital stock and divi- 
dends for the purpose of determining the amount of the tax 

to be exacted each year. 

* * * * * * 

"The tax in the present case would not be affected if the 
nature of the property in which the whole capital stock is invested 
were changed and put into real property or bonds of New York, 
or of other States. From the very nature of the tax, being laid 
upon a franchise given by the State, and revocable at pleasure, it 
cannot be affected in any way by the character of the property 
in which its capital stock is invested. The power of the State 
over the corporate franchise and the conditions upon which it 
shall be exercised, is as ample and plenary in the one case as in 
the other." 81 

Substitute for United States bonds, which constituted part of 
the capitalization in this case, stock which represents interstate 
commerce, and the case is on all fours with the Kansas cases. 
This substitution is entirely proper, for United States bonds are 
exempt from state taxation, and so is interstate commerce. The 
question is one and the same, namely, the prohibition against state 
interference with an exclusively Federal power. 82 

This case was cited by Mr. Justice Day in his opinion in the 
recent Corporation Tax cases, 83 for the very purpose of showing, 
as here, that the standard of measurement is not conclusive per se. 
"It is therefore well settled by the decisions of this court," said 
Mr. Justice Day, "that when the sovereign authority has exercised 
the right to tax a legitimate subject of taxation as an exercise 
of a franchise or privilege, it is no objection that the measure 
of taxation is found in the income produced in part from prop- 
erty which of itself considered is non-taxable." Strange it is 
that the court should have said, in this same opinion, that the 
Western Union and Pullman cases are entirely consistent with 
this doctrine. 

""McCulloch v. Maryland (1819) 4 Wheat. 316; Brown v. Maryland 
(1827) 12 Wheat. 419; Weston v. City Council of Charleston (1829) 2 Pet 
499 ; Henderson v. Mayor etc. of New York supra. 

"Home Ins. Co. v. New York supra, 599-601. 

"We should note that Mr. Justice Harlan, with whom was Mr. Justice 
Miller, dissented, as would naturally be inferred from the view which we 
know him to have expressed subsequently. 

"Flint v. Stone Tracy Co. (19") 31 Sup. Ct. Rep. 342. 
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This principle of the separability of intrastate and interstate 
business is fundamental. It is in strict accord with the only 
sound interpretation of the Constitution. It illustrates the allot- 
ment under the Constitution of separate and distinct powers to 
the state and to the Federal governments. The Tenth Amend- 
ment says: "The powers not delegated to the United States by 
the constitution, nor prohibited by it to the States, are reserved 
to the States respectively or to the people." Regulation of intra- 
state commerce is clearly one of these powers, and by the very 
words of delegation it is more than simply relative. 8 * It is exclu- 
sively a state power, just as much as interstate commerce is ex- 
clusively a Federal power by Article I, Sec. 8, § 3 of the Consti- 
tution. The principle of double citizenship in the United States is 
directly analogous. That is, under our dual political system, the 
same person may be at one and the same time a citizen of the 
United States and a citizen of a State, and again he may be a citi- 
zen of the one and not of the other. His rights of citizenship 
under the one government are distinct from those which belong to 
him under the other. 85 Again, absolute separability of the right to 
state and to Federal jury trial is illustrative of the same principle. 
That is to say, by Article 3, Sec. 2, § 3 of the Constitution and by 
the Sixth Amendment to the Constitution the right of trial by jury 
is guaranteed in all criminal cases, and by the Seventh Amend- 
ment in all civil suits at common law where the value in contro- 
versy exceeds twenty dollars. But these provisions apply only to 
proceedings in the United States courts, and do not affect pro- 
ceedings in the state courts, nor the power of the States to regulate 
the form and method of trials in their own tribunals. 80 

Although the question of state railroad rate legislation as af- 
fecting interstate commerce may usually be differentiated, because 
the relations between interstate and intrastate rates are so closely 
interwoven that the separability of the state and the Federal func- 
tion is no longer clearly denned, as it is in the case of state taxa- 
tion of intrastate business, nevertheless, our discussion cannot 
properly be closed without referring to the recent Minnesota rate 

"See opinions of Mr. Justice Holmes, Pullman Co. v. Kansas supra; 
Western Union Tel. Co. v. Kansas supra. 

"Slaughter-House Cases (1872) 16 Wall. 36; U. S. v. Cruikshank (1875) 
92 U. S. 542. 

"Criminal cases: Eilenbecker v. Plymouth County (1890) 134 U. S. 
31; Davis v. Texas (1891) 139 U. S. 651. See also Barron v. Mayor eta 
of Baltimore (1833) 7 Pet. 246. Civil cases: Edwards v. Elliott (1874) 
2i Wall. 532; see also, Barron v. Baltimore supra. 
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decisions 87 which are largely based upon the Western Union Tele- 
graph and the Pullman cases. 

In the Minnesota cases the Circuit Court held that since it is 
wholly impossible for carriers, situated as are the Great Northern, 
Northern Pacific, and Minneapolis and St. Paul companies, to 
maintain materially lower rates for traffic wholly within Min- 
nesota than for traffic between Minnesota and any of its neigh- 
boring States without causing a reduction of their interstate rates 
and a serious impairment of the volume of their interstate busi- 
ness, therefore state legislation requiring such lower rates is un- 
constitutional and void as a substantial burden upon interstate 
commerce. The court also held that the rates were confiscatory 
and therefore in violation of the Fourteenth Amendment. It is 
submitted that this latter ground is the only proper one upon 
which the decisions should rest, and that in resting them upon 
the Commerce Clause the court quite unnecessarily and in an 
amazing way exceeded all precedent, not excluding the Kansas 
cases. The court found additional encouragement for its reason- 
ing in the case of Louisville & Nashville R. R. Co. v. Eubank,** 
where a clause of the Kentucky constitution was held void as a 
regulation of interstate commerce which prohibited a greater 
charge for a shorter than for a longer distance over the same 
line, under substantially similar circumstances and conditions, 
although the rate complained of was between points both within 
the State of Kentucky. Is this the "twilight zone" where state 
and Federal jurisdiction meet? Assuming that this decision is 
still the law, 88 it is somewhat difficult to defend it, for as Mr. 
Justice Brewer declared, in a most able dissent, "it does not seem 
to me that much is left of state control over local rates." 00 

What then, in brief, must be our final conclusions ? First, that 
the Kansas tax was in violation of the Fourteenth Amendment, 
and to say that it was not, would be to announce a doctrine not 

"Shepard v. Northern Pacific Ry. Co. et. al. and three other cases, de- 
cided Aoril 8, 1911, by the Circuit Court for the District of Minnesota, 
Third Division. 

a i84 U. S. 27 (1902). Compare Wabash, St. Louis etc Ry. v. Illinois 
(1886) 118 U. S. 557- Also, Louisville & Nashville R R Co. v. Kentucky 
(1902) 182 U. S. 503. 

ra It is a curious fact that this > case has not been referred to since by the 
Supreme Court in a single decision. In two rather recent Federal decisions 
there have been unconvincing attempts to explain it and to narrow its appli- 
cation. See St. Louis & S. F. Co. v. Hadley (1909) 168 Fed. 317, 342; 
Oregon R & Navigation Co. v. Campbell (1909) 173 Fed. 957, 986. 

"Louisville & Nashville R. R. Co. v. Eubank supra, 47. 
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simply in extension of, but contrary to, all previous interpretations 
of that amendment, and to the true rule of constitutional limita- 
tions upon the state taxation of foreign corporations. 

Second, that the court in basing its opinion, not upon the 
Fourteenth Amendment, but upon the Commerce Clause, has 
announced an extension of the scope of that clause for which 
there is clearly not only no precedent, but which is expressly nega- 
tived by decisions which have been thought to be unquestioned as 
bulwarks of our constitutional law. Whether or not it was expe- 
dient or economically wise for the court so to extend the scope 
of the interstate commerce clause is a question entirely apart from 
pur considerations, which, as asserted at the very beginning, are 
exclusively legal. No doubt from other points of view, as Mr. 
Justice Holmes himself admitted, the tax "deserved the reproba- 
tion it receives from the majority," 81 but with that Ave are not 
here concerned. 

If this new doctrine of the court finds no support in previous 
adjudications, why did the court shut its eyes to the true argu- 
ment ab inconvenientif 2 Regretting the application of the Com- 
merce Clause to these cases, should we not all the more regret 
that the decisions announcing its application were not given forth 
more boldly for what they really are, the latest evolution of one 
of the most far-reaching branches of our constitutional law, 
instead of being dismissed as the mere parallel of former cases? 
Nor need our regret be lessened, when as broad students of our 
Constitution, not as mere theorists as to States' rights, we realize 
how absolutely supreme must be the power of Congress over 
interstate and foreign commerce, — that power about which Chief 
Justice Marshall spoke, when, in Brown v. Maryland, he said in 
words of lasting significance: 

"It may be doubted whether any of the evils proceeding from 
the feebleness of the federal government, contributed more to that 
great revolution which introduced the present system, than the 
deep and general conviction, that commerce ought to be regulated 
by Congress. It is not, therefore, matter of surprise, that the 
grant should be as extensive as the mischief, and should compre- 
hend all foreign commerce, and all commerce among the States. 
To construe the power so as to impair its efficacy, would tend to 
defeat an object, in the attainment of which the American public 

"Pullman Co. v. Kansas supra, 77. 

"See remarks on the Kansas cases in Flint v. Stone Tracy Co. supra. 
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took, and justly took, that strong interest which arose from a 
full conviction of its necessity." 03 

We are living in an age of intense legislation by both the 
Nation and the State, for which quantity and radicalism, rather 
than quality and wisdom, would seem to be the unfortunate 
criteria. Above all, ours is an age of decided Federal tendencies 
in all branches of our government, legislative, executive and ju- 
dicial. This is inevitable in the course of our country's progress. 
It may be the safest solution of our great commercial problems. 
Certainly it is a wise check upon indefensible state legislation, 
such as Kansas and Minnesota have recently enacted. Perhaps 
it is not inaccurate to describe our highest court as a permanent 
constitutional convention. Who can say but what Hamilton and 
Marshall, were they interpreting the Constitution to-day, would 
see no error in this most recent construction placed upon the 
Commerce Clause? But may we not be advancing too rapidly? 
Can we truthfully say that nullification by indirection is only an 
imaginary and not a real danger? Our government is a dual 
one, and as such it must remain. 



William C. Coleman. 



Baltimore, Md. 
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